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IN THE NATIONAL COMP
HYDERABAD BENCH,

In the Matter of

Wincere Inc,,
# 4340 Stevens Creed Blvd
270, San Jose, CA95129,
USA.

HimanshuP.Kansara
S/ o PravinchandraKansara,
R/o 3298,Vin Santo Ln,
San Jose, CA 95148,
USA

VERSUS

Cybermatelnfotek Limited,
Regd Office at Plot No.19& 20,
Moti Valley,
Thirulgherry,
Secunderabad
Telangana-SOO 015

C O R A M :

Hon'ble Shri Rajeswara Rao Vi

Partieg/ Counsels Present:

For the Applicants

For Respondent Mr.Ani

6S,F-h

F^"w

LAW TRIBUNAT

)  No.2rs l07 |HQBl2oIT
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R/W 4 ofl& B (AAA) Rules, 2016

....Petit ioners/
Financial Oreditors

Corporatp Debtor

Order: 26.

Member (Judicilal)

: Mr.Mudd Vijai, Advocate

Krishan with

Mr. Hema hankar, Advoc4tes



2 .

Per: RaJeswara Rao Vittanala,

1. The Present Company

C.P(lB)No .2L5 I 0THDB I 2oLr) i

Himanshu P.Kansara, U/ s 7

Bankruptcy Code, 2016 , R/w

Rules, 2016, by inter-alia seek

Insolvency Resolution Proce

Cybermate Infotek Limited, the

Brief facts, leading to filing

petition, are as under:-

1) Wincere Inc.,(herein after

Creditor No.1), is re

Director, Mr. Himanshu P

authorized by the Financi

Board Resolution dated

Board of Directors. The da

27.Q5.20O9, having its Id

27 O29O L22 I California Co

Himanshu P. Kansara, (

Financial Creditor No. 2), i

the Managing Director of

The Financial Creditor No

USA and India with OCI (

with Adhaar card No 8664

Cybermate Infotek Limited,

as Corporate Debtor),is a

May 5tt', L994 and its a

Rs.85,00,00,000 and Pai

Rs. 14,48,83,920. The CYbe

Cybermate Infotek Ltd are

2l

3)

(Judicif,lf

Petition

filed by Wincefe Inc &

of the Insolve{rcy and

le 4 of the IS|B (AAA)

ng to initiate Corporate

CIRP) in respect of

rporate Debtor.

the present Qompany

to as Financial

ted by its I{anaging

Kansara, who hrlas been

Creditor, pursrlant to a

O7.2O 17 adopted by its

of its Incorpopation is

tification Number EIN:

rate No. C3209983.

in after referred to as

an individual, and he is

nancial Creditor No. 1.

has dual citizenship of

rseas Citizen of India)

Q L  L 6 4 2 .

(herein after referred to

pany incorpofated

ized share c4pital

p share ca,Pital

te Infotek Ltd Inc

CP([B) No.2 1 5/ 07/ HDB/ 201 7

bearing

on

is

is

and

Theone and the sa6ne.
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Cybermate Infotek Ltd is

hence INC was added.

one and same.

It is stated that the Pro

Debtor have availed a

on behalf of the Corporate

2,50,00,OOO/- on differen

concern of the Financial

Solutions India Private Li

Solutions India Pfivate

initiate legal action separa

Debtor and the Promoters.

In pursuant to the loan a

entered into by the

related entity Wincere

Limited, the Corporate

Promoters had'agreed to

+,45,ll,Ll0l - with an

annum if the loan was re

and March  3 I ,2Ol4  in

Crores and Rs. 1.94 C

further agreed that in

first installment bv Feb

36% compounded on a

become applicable.

Thereafter, in pursuant to

September 7, 2016, en

Financial Creditors and

the Corporate Debtor, the

Debtor promised to repay

with other amounts

Debtor from the Financial C

s)

6)

entities on or before mber 31,  2016.  On

CP(IB) No.2 1 s/ oF/ HDB/ 20 I 7

also operating in USA,

of Directors df both is

rs of the Qorporate
from Financial preditor,

Debtor for a surn of Rs.

dates from a related

Creditors i.e. Wincere

ited for which Wincere

y against the Corporate

nt  da ted  31 .08 .2013

te Debtor with the

olutions India Private

Debtor, throilgh its

the entire loan of Rs.

interest @ 2Q.5o/o per

by February qI ,2OL+

installments ofl Rs. 2.5

respectively. It was

of failure to rgpay the

01 2014, inferest @
quarterly

Settlement DeSd dated

red into betwden the

Promoter Directors of

tors of the

aforesaid dept along

by the Cbrporate

itors and their related

Cprporate



February l ,2OI7,  the

a letter its letterhead

Directors, whereby

acknowledged the loans

Financial Creditors, and

outstanding liability of

December 20L6.

In pursuance to the said

Debtor has issued a C

dated 20.O3.2017 dra

Karkhana, Secunderabad

3,87,00,0001- towards

enforceable debt, which

the Financial Creditors. H

debt due and payable by t

Financial Creditors w

3,87,00,0001- (Rupees

Lakhs Only) together with

360/o per annum from the

due until the debt is

8) An amount of Rs. 7,37 ,O

Crores and Thirty

minimum undisputed g

and payable by the C

Financial Creditors as

letter dated February I

Creditors are restricting

present IBC APPlication

(Rupees Three Crore Eigh

reserye their right to

amount

Debtor,

of Rs. 3,50,00,

1 ,

on

7l

CP([B) No.2 1 5/ 0V/ HDB/ 201 7

te Debtor even issued

signed by its promoter

ave ad.mitted td a total

s. 7,37,OO,O00/- as of

lent , the Qorporate

bearing No. 557093

on Indusln{ Bank,

for a sum of Rs.

aynrent of the legally

rme due and pEyable to

ce, there is an Admitted

Corporate Deb{or to the

is a surn of Rs.

Crore EiShf Seven

agreed future iriterest @

te the amount became

,OOO /- (RupeEs Seven

Lakhs Only) is the

the Corporate Debtor's

2QI7. The Financial

their claim under this

for Rs. 3,87,00,000/-

Seven Lakhs Qnly) and

the balance Admitted

l- from the QorPorate

e Corporate Debtor

,btained by it {rom the

and its Promo Directors thro{gh their



e)

related entity Wincere

Limited.

It is stated that since

aforesaid loans from the

Corporate Debtor has no

towards clearing the loan.

from the Financial

aforesaid dues, the

neglected to pay the same

Debtor has not made

Creditor. Hence the

filed, by seeking to initia

Debtor.

The Corporate Debtor, has

petition, by filing its counter

alia contending as follows:

a) The Petitioners are not

liable to be dismissed fn

that the petition has bee

Section 7 of the Inso

20L6 ("the Code"). Notwith

herein and for the

Petitioners may be referred

and Respondent may be

Debtor in the Counter h

The Corporate Debtor h

falsely alleged by the Fi

loan has been extended bY

the Corporate Debtor

Corporate Debtor is not li

of the sums claimed bY the

The Corporate Debtor is

3 .

b)

c)

alleged Loan Agreement

CP(IB) No.2 1 s/ OT/ HDB/ 20 1 7

utions India

5

Private

date of

Financial

repaid a

Despite

tor for

rate Debtor

Till date, the

obtai{ring the

Credi{ors, the

singlp Rupee

several requests

of the

ed and

te

ts to the nancial

t Company pQtition is

opposed the Qompany
rted 19.12.2017 bv inter

CIRP against Cjorporate

erroneously frlQd under

and Bankruptpy Code,

tanding anythir{g stated

:ferred to as Qorporate
nder.

is not the borfower as

rcial Creditors, $ince no

he Financial Crdditors to

in and therefore the

for repaymerlt of anyble for repaymerlt of any

linancial Creditdrs.

neither a Party to any

ated 31.08.201S ("Loan

inancial Credi



sffih

Agreement") nor any all

07.O9.2OL6 ("Settlement

Creditor, at the contem

adequate knowledge of the

the alleged debt was neit

loan agreement nor did he

any monies (which were

behalf of the Corporate De

that the Financial Credi

contract with the Corpora

law that no right can be

person who is not a party

well settled law that unles

contract of guarantee or

promising to discharge the

such party cannot be held

such third party. In the

Corporate Debtor has neit

of guarantee or indemnitY,

maintainable against the

Financial Creditor, is nei

money lending, nor have

obtained any document

Corporate Debtor, to

money advanced bY them

including but not limited

charge on the receiva

Creditors have not o

approvals nor have theY

board resolution from t

respect of the alleged

Financial Creditors ought

event theY were extendin the alleged loafr to the

CP(IB) No.2 I 5/ Ory HDB/ 20 17

6

I Settlement Deqd dated

Deed"). The {inancial

ve the right t$ receive

have no pfivity of

:sent case, since the

executed any contract

the Financial Creditors

whatsoever filom the

re the alleged $ums of

:o the CorporatQ Debtor,

o any promisso{y notes,

)s, etc. The $''inancial

:ained any r$gulatory

urnished a coPf of the

: Corporate DQbtor, in

transactions,'nihich the

to have obtained in the

It is

Debtor. It is well settled

nforced by or a$ainst a

o the contract. Xt is also

a party has expcuted a

r contract of iridemnity

liability of a thit'd parff,

tiable for perforrlrance of

reous point in time, had

act that the borfower of



ffi.k'tr
s$gry{e**

d)

Corporate Debtor. All the

clear that the Financial C

any loan to the Corporat

alleged claims on the Co

afterthought by the Fi

is no liability of the Co

the alleged amounts to the

cannot be anv default

Section 7 of the Insol

2016. The Corporate Debto

of the fact that the

amalgamatedl restruct

have any legal existence f

under the provisions of

Debtor thus puts the Fi

proof of its existence.

Further, the Financial

there was a cheque

2O.O3.2QI7 drawn on I

Secunderabad for a sum of

to the Financial Creditors

legally enforceable debt, is

contrary, the Financial

there was a dispute that

criminal inter alio anY d

Loan Agreement, or the all

proceedings with regard

before the Hon'ble V Juni

Chief Judge at HYderabad

O.S. No 505 /  L7 and C

perpetual injunction an

registered deposit of title

2OI3. The Financial

CP((B) No.2 1 5/ 07/ HDB/ 2017

7

has also come know

been

not

right

Code. The C

ial Creditor

te

tors' allega

strict

that

datedg No. 55709

slnd Bank, khana,

3,87,00,000

S t o f a

andIse denied On the

tors are a that

sted in both vil and

allegedt , b e i t t

Settlement d and

ial Creditor

and hence,

it to claim

the same are

Civil Judge and

pending

XI AddI.



Financial Creditor No. 1

Wincere Solutions Pvt. Ltd

disputes and the

suppressing the said

Tribunal. Furthermore,

Creditors, who have threa

Corporate Debtor with

forcibly obtained si

and other documents. A

17.03.2017 was Iiled agai

before the Assistant Com

Banjara Hills, Hyderabad.

pendency of suits and ap

the matters being subju

mentioned above, this

maintainable and is liable

The Respondent further

cheques and documents

0I.02.2017 which is a fa

the Petitioners for the pu

and the Respondent deni

letter. Since there was no

the Respondent with the

could not have been issu

legal basis of the Financial

basis of the letter dated 01

guarantee that is Provid

Corporate Debtor herein)

And such a guarantee bY

its Directors is prohibited

the Indian Contract Act,

circumstances; such a s

Creditors against the Debtor is valid

related enti

are contesting

t was the

ned the Directo

lre consequen

on the blan

police com

t the Financial

erefore, in vie

I as stated

before

mpany Peti

to be rejected i

uding ^

ted documen

of the presen

issuance of

ement en

tioners, s

by the Respon

reditor's claim

02.2017

by the Com

behalf of its

Company on

under the prov

1872 and un

taken by the

CP(LB) No.215/ HDB/2017

,  M / s .

said

Credi are

from this Hon'ble

of the

s and

cheque

dated

reditors

er of Pol ,  P .S.

of the

S

t

ies issuance

ra, and

courts

is not

limine.

of any

r dated

filed by

Petition

y such

into by

a letter

t. The

on the

t o a

(the

sions of

r such

inancial



and liable to be rejected i

Debtor has provided

Financial Creditors, and

been made by the Finan

following invoices:

i. Invoice No. 31 dated

USD 225,OOO l- raised

to Financial Creditor

Consultancy C

December 2OI2,

Invoice No. 44 dated

USD 125,000 raised

Inc., a related entity o

the Financial Cred

Software Consultancy

May 2OI2,

e) It is asserted that the Fi

availed the said software

,claiming the said amo

payments were made as

11

e said pay

Creditors

by the

rvlces, are

se of

nts alleging

Debtor. The said al ions of the

as false, misCreditors are whollY deni

fabricated solely for the

Corporate Debtor through

light of the same,

services from the CorPora

paid to it, it is but unjust

to allege the existence of

itself as the "Financial C itor" with a

to harass the CorPorate De

It is further denied that an amount

from Financial Creditor N . 2 o n

received bY the CorPorate btor. To the trary,

CP(IB) No.21 HDB/2017

r. The C

services

rporate

to the

have

t the

.'J,2.2012 for sum of

Debtor

o. 1, towards

for the m th of

I .06.2012 for sum of

Cybermate In Ltd

the Corporate tor to

herein, towards

harges for the th of

Credito having

falsely

the

loan to the te

nancial

g and

ing the

the present pe tion. In

availed the

Debtor for th

ftware

r the Financial

monles

Creditor

t and therebY jecting

reason

of USD 150,000

06.06 12 was



the said amount was rece

Ltd Inc., a related entity

towards payment of the

44 dated 0I.06.2012

Charges for the month of

of accounts of the Corpora

for the period between

clearly establishes that an

has not been received by

Financial Creditor No. 2.

s) The Corporate Debtor deni

to the alleged Loan

denies that the Corporate

entire alleged loan of Rs.

the alleged interest. A

Agreement attached at An

Creditors' Company Petiti

alleged Loan Agreement

Solutions India Private Lim

Chenchaiah Pantulu, and

was never a party to the

And the agreements are

documents, and that theY

the above referred disPu

Therefore, it is stated

contract between the

Financial Creditors, since

Agreement nor the all

executed by the CorPora

Creditors do not have cu

Cybermate Infotek Limi

h)

Petition is not main

HDB/2017

t0

Infotek

Debtor,

mentioned in

s Software ultancy

2Ot2.  The s tement

Debtor's bank nt

ay to 2012

nt of USD 150,000

the subject rpratter of

e Corporate Deb[or from

s that they werQ a partY

Trent, and conspquently

ebtor agreed to rppay the

. ,45 ,I I J IO I - alqng with

rsal of the alle$ed Loan

exure E of the $inancial

r clearly shows that the

Ls only between Wincere

ted and Mr. Pattppurathi

rre the subject rPratter of

t there is no $rivitY of

porate Debtor F td the

reither the alleged Loan

:d Settlement Deed is

: Debtor. The Financial
'ent claims agaiPst M/s.

and that this QomPanY

.e and is nonest in law.
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Hence, it is urged the

Company petition.

The Financial Creditor has

10.01.2018 for the counter fi led

by inter-alia stating as follows:

A. There is a privity of contrac

default under section 7

bankruptcy code, 2016. As

(4 of the I&BC 2016 Act

any person to whom a fin

includes a p€rson to wh

legally assigned or trans

Creditors, legally paid/

to the Corporate Debtor/

Check dated. 12-06-2012 i

/ Corporate Debtor. The

Business Bank, USA dated

statement hundred

respondentl Corporate De

also paid a sum of h

respondent/ CorPorate

Dollars hundred thou

Respondent / Corporate

ICICI Bank of the applican

per this statement,

transferred on 31.O8.13 th

2OL3, another sum of Rs. 1

in favor of PC Pantulu, w

of Respondent/ CorPorate

Bank Statement dated 31

Rs.30,O0,000/- was

P.C.Pantulu.

ibunal

filed

by the Co

between the

of the insol

inancial credi

such debt

favor of the Re

QS-O2-20 |7 ,

dollars

thousand

btor. The Stat

/financial credi

Rs .1 ,10 ,0O,000

10,00,000/-

is the M

ebtor. As per

I2 -2Q13,ano

sferred to Mr.

CP(IB)No.215/ HDB/2017

1t

to di iss the

rejoinde dated

Debtor

s and

sub-Sec 5 o

cy and

Section

means

cial debt is o and

been

to; The cial

the loan amount

ashier'st,. The

nt from

on 26-12-2

btor on 31

in favor

RTGS;

the Citi

per this

to the

L2, and

to the

t 2 -20 t2

of the

ment of

As

- was

03-09-

sferred

Director

e ICICI

sum of

AS



{#,g

B. As per 5.(q

means-

of the Ac

(b)

(a) Corporate Debtor; or

a member or partner

who is authorised to

the corporate insol

under the constituti

corporate debtor; or

(c) an individual who is

operations and reso

debtor; or

a person

over the

debtor;

who has the

financial

As Sec 5(241 of the Act "

to a corporate debtor, m

(al a director or partner

a relative of a di

corporate debtor;

(b) a key managerial

debtor or a relati

personnel of the corPo

As per above section,

amounts in question

the Respondent/ Co

Tribunal has got ju

Company petition and it

Mr. P.C. Pantulu, as M

executed a registered

(d)

c.
ndum

GP(IB) No.2 1 5/ oTlHDB/ 20 I 7

12

"Corporate A{plicant"

of the corRoratf debtor

nake an applicJtion for

ncy resolution process

rnal document of the

charge of manlSing the

rrces of the cprporate

control

irs of

ted

S-

and sufervision

the corporate

pdrff", in relation

the corporate btor or

of thetor or partn

sonnel of the

of a key

te debtor.

very c

legally

Debto

ion to

intainable

the Com

clear

' trar

rtor

t o d

nable

is

Itrrte L

iction

main

of tl

:IIlOf€t

t loan

to

nd the

y has

Entry



ffi"#

Recording Deposit of

D.No.3936l2Ol3 dated.

Infotek Limited, a compan

Companies Act 1956,havin

11, Sripuri Colony, ka

5OO015, Andhra Pradesh,

to as the (CYBERMATE)

Depositor. The depositor

Depositee for loans amo

(Four Crores Forty Four

working capital requireme

clearly shows Corporate De

Financial Creditors. Hence

maintainable.

D. As per Settlement Deed

was filed along with the

shows that the P.C.

representative of M/s

Respondent/ Corporate De

Deed, as per clause No.D

Respondent/ Corporate

amounts as shown in

Settlement Deed dated.

part and parcel of this rej

dated. OI-O2-20L7 (

along with Company Petiti

Petitioner/ Financial Credi

was given on a ComPanY le

seal and signed bY P.C. Pa

and P. Chandrasekhar Di

Infotek Limited. With this

the amounts were given

Debtor.

CP(IB) No.2 1 5/ 07( HDB/ 20 I 7

Title Deeds Vide

08-2013. Cylbermate

incorporated u4der the

its registered pffice at

khanna, Secuflerabad,

ndia, thereafter referred

has been prornloted the

ted. 07 -Q9-2O lp which

pany petitio$ clearly

tulu is arlthorized

ybermate Infotpk Ltd,

r. In this Sdttlement

Clause No.5 [a),

to 3)

the

the

-O9-2OL6 shall read as

, it was markgd to the

: No.2 and the shid letter

terhead along wflth office

hulu Managing Director

has approached the

ting to Rs.4,4{00,000,

d Clauses No.FJ (1

ebtor admitted

Respondent/ QorPorate



E. The Respondent/ Corpora

(b) denied all the cheques

Corporate Debtor and deni

2OI7. Cheques were si

Managing Director and P.

of Respondent/ Corporate

given by the respondent/

Company letter head si

Director and Director of th

Debtor. In the counter, R

the let ter  dated O|-O2-2OI7

and it is a false and the

2OI7 can be sent to

comparison of the signatu

P. Chandra Sekhar is a

Infotek Limited, both fat

upon the Financial Credi

working capital of Respond

:i.$t€lling false stories. The

P.C.Pantulu also ex

Memorandum of Entry

Deeds dated. 30-08-2013

Cybermate Infotek Limited,

under the Companies Act

office at 1 1, sriPuri

Secuderabad,500015, A

thereafter referred to as

been promoted the DePo

approached the DePositee

Rs.4,4400,000, (Four Cro

the business and working

Cybermate. It is clearlY

Memorandum was execute

CP(IB) No.2 1 5/ 07 / HDB/ 20 1 7

1.4

Debtor, in clause No.2

iven by the respondent/

the Letter dated.0 L-O2-

bv the P.C.Pantulu

handrasekhar, Director

btor, and the letter was

orporate Debtor on the

ed by the Managing

Respondent/ Corporate

pondent has stated that

is a fabricated document

id letter dated. 01-02-

orensic Laboratorv for

of the PC Pantulu and

Director, of Cybermate

r and son played fraud

and taken the loan for

nt/ Corporate Debtor by

Managing Director Mr.

uted a registered

ing Deposit of Title

as per c lause No.1,

a Company incorporated

56,having its registered

Colony, karkhanna,

hra Pradesh, India

(CYBERMATE) and has

itor. The depositor has

for loans amounting to

Forty Four Lakhs) for

capital requirements of

entioned that the said

towards the loan given



to the financial creditors.

of 2017 on the file of V J

Hyderabad, C.M.A.No.43 o

Addl. Chief Judge, C.C.C.

Injunction in respect of ti

the Memorandum dated.

appeal  C.M.A.No .43 I  2OI7

of  the I .A.No.3I l2OI7 in

said suits were filed by PC

2OI7 on the fi le of XI

F.

Hyderabad, related to the

j Memorandum dated 30-08
'' appeal filed by PC Pantulu

with the

Respondent/ Corporate De

The statement of the B

Financial Creditors did n

favor of Axis Bank, are su

Corporate debtor provid

false in material particula

the counter filed by the co

the I&BC 2016 Act reads

Wherela) a corPo

lnformatlon in the aPP

uthtch is false ln

lt to be false qnd

factrknowing lt to be

utho knowinglg and

permttted the

under sub'clquse

person, q,s the cq.se mqg

wlth lmprlsonment for a

CP(IB) No.2 1 5/ 04/ HDB/ 20 I 7

respect of O.$.No.201

nior Civil Judge, C.C.C.

2OL7 on the file of X

Hyderabad are filed for

: deeds depositefl as per

3O-O8-2O13. And the

vas filed after dismissal

.S .No.20L l2O17 and the

Pantulu. O.S.No.505 of

. Chief Judge, C.C.C.

cancellation of the said

2013, all the sUits and

they are nothiprg to do

loan mount givepr to

(Axis Bank) and the

any arfrount in

to proof of r$levancy.

false information and

and omitted md.terial in

rate debtor. Sec 77 of

under

debtor prouldes

under seEtlon 7O

I pantlculars, lenowlng

of such lnfQrmetton

corporate dpbtor or

be, stn;all be pultlshable

transfer

omlts qng tnaterial

zrlal; or (b) qng Person

llfullg authotfzed or

which shdll not be



less thqn three geqrs,

flue gears or utith Iine

thqn one lq,kh rupees,

one crore rupees.

As per Sec 77 the M

directors of the Corporate

punished.

G. As per Sec 5 (8) "fi

alongwith interest, if any,

the consideration for the

includes- (a) money

of interest. The

Director and other di

principal along with in

H . As per the rejoinder liled,

amounts were paid in

Respondent/ Corporate De

dated. 07-09-2016 and

the loan amount was paid

and the Petition is

Corporate Debtor. The Pe

not received any remit

from any bank.

I . In view of the above facts

urge the Tribunal to ini

Corporate Debtor as prayed

5 . The case was listed on

06. ro.2017,rQ.Lo.20 17,r8.LO.2

17, I7  . r  r .2017,05 .  r2 .20r7 , r9 , r

20 18,29,0 1 .20 1 8,08.03.20 I 8

Heard Mr.Muddu Vijai, Learned

Creditor, Mr. Anirudh Krishan

6 .

ith Mr. Hema

nancial

CP(IB) No.215/ HDB/2017
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whtch msg to

h slaall be less

whteh rnqg to

ebtor are liable

other

be the

debt" a debt

against

me value of and

against the yment

debtor,its anagmg

pay the

as agreed.

ich is di

are liable to

t clearly prove$

the account

tioner No.1

from any bank

of

rt

the

the

Debtor

st the

2 have

r RTGS

r. The Set Deed

r dated. 01- - 2 Q I 7 ,

the case, titionersthe

inte CIRP pect of

for.

various

t7,o3.rr .2017,

. 2 Q 1 7 , O 2 . 0 1 . 2 0

vLzi

. I I , 2 O

, 1 0 . 0 1

finally on 20.0 .2018 .

sel for the



F#",a *

ENW

7 .

for the respondent,

pleadings of both the

of  IBC,  2OL6.

The learned counsel

reiterating pleadings

also filed written gist

stated below:

1) The Cybermate

2)

Infotek Ltd are one and

Infotek Ltd is also

added. For the both of

the one and same. The

of US $ 150,000.00 on 12

on 26-12-2012 and anot

2OI2 to the corporate debto

The corporate debtor ente

on 31-08 -2OI3 clause (A) it

is the promoter of CYber

company incorporated

Act,1956. Clause (B) it was

had approached the

44,400,000 (Indian RuPees

Lakhs) (Principal amount)

company including inter

requirements and rePayme

per clause No.C " Len

solutions providing com

contemplating working re

Infotek Limited, and h

help to the Borrower'

Cybermate Infotek Limited.

very clear that

and have

parties

for the

made in

of his

Infotek L

ts, which arp brieflV

.d Inc and Cypermate

rcial creditors Rfid sum

06-2012, and $100,000

rr $100,000 on 3I-I2'

d into a loan a{reement

was stated that porrower

nate Infotek Li[nited a

der Indian Cofnpanies

ts of a term lohn. As

the businesb of the

ia working capital

of a term lohn. As

is also a software

. The Lender is

ship with C$bermate

for the businesb of the

alia working capital

has agreed to provide

> is the prori:oter of

As per the abpve it is

3r is prom{ter of



#ji:flB

Cybermate Infotek

Director of the said com

3) The settlement deed dated.

Page No.39, at Page No.

Panthulu, a self and au

Cvbermate Infotek Limited

No.S P.Chandrasekhar w

company. In this page a

discloses that the am

Corporate Debtor and to {he

but the financial creditdrs

amount which was given

to Mr.Pattaparthi Chenc

No.42 at clause No. f it

"without prejudice to the ob

the original borrower and

Himanshu Kansara and Wi

amounts from Cvbermate

extended to it, the borrower

be jointly and severally lia

due under this Settlement

extended to Cvbermate."

repayment of the ioan am

proves that the loan amoun

Debtor.

The cheques which were

letter were bounced and t

issued a not ice on27-04-20

the Corporate Debtor and

cheque bounce case is Pend

The respondents have filed

of the said counter theY a

4)

s)

received bY the CYbermate I fotek Inc. Related entitY

CP(LB) No.2 1 5/ 07/ HDB/ 20 1 7

1B

who is the Managing

v.
-09-2016 is starts at

serial No 4. Mr..PC

rized representative of

nd also his son at serial

is the Director of the

was shown which

ts given to the

Managing Director,

claiming the loan

corporate debtor not

iah Panthulu. In page

s mentioned that the

tions of Cybermate as

e right of the Lender,

ere Inc. to recover such

the extent of the loans

and the guarantor shall

e to make all payments

, including the Loans

Clause No.2 is the

t. With this it clearly

was taken by Corporate

en aiong with the said

financial creditors had

7  U l s  1 3 8  o f  N . l .  A c t  t o

ther Directors and the

ng at Delhi court.

a counter; at Page No.S

mitted that the amount



of the corporate debtor

Software consultancy ch

2012. There is no agreeme

Consultancv agreement

Creditors and the corpora

creditor denying all the al

rejoinder.

6) The Financial Creditor

favoring Cybermate Info

received bv the Bank of C

U S A  o n  2 8 - I 2 - 2 O I 2

charges which was trans

credi tor  on 26- I2-20I2.

The Corporate Debtor also

that the cases are pen

OS.No.20 L  l2OI7  wh ich

injunction between the

Himanshu Kansara in re

property and Injunction

I . A . N o . 3  |  /  2 O I 7  i n  O . S . N o .

and f i led a C.M.A.No.43l2

Chief Judge, City Civil Co

same is pending and the

filed a suit for Cancellation

Title Deeds vide O.S.No.

Additional Chief Judge, Ci

and the same is Pending.

the Financial Creditors a

respect of the PaYment o

Judgment rePorted in 20

Mobilix Innovation Priva

related to Section 9 (5) (2)

of the Section 7 of the In lvency BankruPtcY Act.

CP(IB) No.215/ 07/ HDB/ 2017
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wards the payment of

s for the month of Mav

t in respect of Software

n the Financial

e debtor. The financial

tions as false in their

sum of $99.988-00 to

k Limited that was

bermate Infotek Limited

deducting transaction

rred by the financial

filed documents stating

ing. The said cases

lates to the perpetual

P.C. Panthulu and

pect of the mortgaged

was dismissed vide

I l 2 O I 7  o n  I 2 - O 4 - 2 O 1 7

17 on the file of X Addl.

rt, Hyderabad and the

id P.C. Panthulu also

f Reg. Memorandum of

l2OI7 on the hle of XI

civil court, Hyderabad

re is no case between

the Corporate Debtor in

amounts. As Per the

7 SCC online 754 in

Limited case that is

d) the Act not in resPect



8)

There is no rejection o

No.7 of the Act, hence

applicable to the financial

para No.57 of the said

Court held that we have

said to exists so long as

to payment between the

the inclusive definition

(61 of the Act. The di

Corporate Debtor is not in

between the parties and

Financiai Creditors and the

The Corporate Debtor also

that as per clause No.12

Articles and Association,

take their resolution for ma

creditors do not know a

Association of the co

financial creditors is a pri

the corporate debtor, doctri

applies to the financial

reported judgments 2010

No.111, i t  was held that  "

indoor management is an

constructive notice. It

limitation on the doctrin

According to this doctrine,

company are entitled to

requirements prescribed i

articles have been proPerl

doctrine of Indoor

dealing or contracting

doctrine of con notices protects the

CP(IB) No.2 1 s/ 07/ HDB/ 20 1 7

application in clause

said judgment is not

itors, even as per the

udgment the Hon'ble

seen that a dispute is

re is a real dispute as

arties that fall within

tained in Section 5

ute mentioned by the

respect of the payment

it is not between the

rporate Debtor.

raised the issue stating

(1) of Memorandum of

Board of Directors has

ing loans. The financial

ut the Articles of the

debtor company, the

ate party not related to

e of Indore Management

reditors. As per the

(111 SCC 374 at Page

cording to doctrine of

eption to the rule of

imposes an lmportant

of constructive notice.

rsons dealing with the

presume that internal

the memorandum and

observed. Therefore,

ment protects outsides

a company, whereas



e)

insiders of a company

dealing with the outsiders

reported in-SSC online

923 of the company Law I

about Indore management.

3L1 at para 13, and i

Jagdishchandra Cham

Paper Mills Co. Ltd.

COMPANY LAW BOARD

judgments it is very clear

applies to the financial

parties to the company.

The counsel for CorPorate

section 185 of the ComPan

185 of the Companies

advancing any loan it

borrowing of the loan,

section reads loans to Di

mentioned that: Provided

in this sub-section shall

which in the ordinary cour

loans or give guarantees

repayment of any loan an

an interest is charged at

bank rate declared bY the

The said section 185 of

applies to the Financial C

As per the rePorted

Page.674, at Para N

Court held that "Even

condition Precedent is an

which can be Proved,

hereinabove, bY means

10)

CP(IB) No.21s/ 07/ HDB/ 2017

2 t

corporation against

" As per the judgment

425 discussed sec

at para 12 discussed

AIR 1957 All At Page

MANU/ CL I OO9 | L99+

Parekh vs. Deccan

Ors. : BEFORE

t Para 15, with this

at Indoor management

itors as thev are third

Debtor also mentioned

es Act. As per section

which is in relation to

oes not relate to the

e heading of the said

ctors etc., and also

t nothing contained

pply to; (b) a company

of the business provide

securities for the due

respect of such loans

rate not less than the

Reserve Bank of India."

he Companies Act not

itors.

2018 l2l scc,

, the Hon'ble SuPreme

erwise, the imPortant

occurrence of a default,

as has been stated

of other documentary

r i

in



evidence. Take for exam

letter written by the

operational creditor

operational debts is due

of evldences would be

that such debt is due

place, as may have

corporate debtor." Here

by the corporate debtor

evidence that the corpora

financial creditors.

11) Therefore, the petitioners

admit the case as prayed fo

Mr. Anirudh Krishnan, the

Respondent, while reiterating

the reply, has further filed wri

behalf of the respondents.

submissions made in it;

1) The Petitioners have filed

Section 7 of the Insolve

20L6, claiming a sum of

Three Crores Eighty

Respondent on the basis

dated  31 .08 .2013

Solutions Private Limited

Chenchaiah Pantulu ("

Settlement Deed dated 07.

Wincere Solutions Private

Kansara, Wincere Inc.

Chenchaiah Pantulu&

("settlement Deed"); a

,#

OL.Q2.2O17 issued bY Mr. ttapurathi C nchaiah

CP(IB)No.215/

the case of

that a

payable.

that default

en admitted

this case

ted.Ol-O2-2OI

debtor is a d

to

urged the Tri

s pleadings

gist of argu

e following

e present peti

and Bankru

.  3 ,87,00,000/-

Lakhs only)

(i) a Loan

ted between

and Mr. Pat

Agreemen

.2016 execu

Limited, Mr.

and Mr. Pat

. P. Chandra

(iii) a le

debtor

HDB/2017
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earlier

to the

piece

nstrate

taken

the

issued

is the

to the

counsel for the

ised in

nts on

brief

under

Code,

(Rupees

the

ment

Wincere

purathi

(ii) a

among

shu

purathi

Sekhar

dated
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Pantulu& Mr. P. Chandr Sekhar (who the

Mr. Himanshu Kansara, Pe

Loan Agreement and Se Deed in

were entered into bv the oters / Di

Respondent Company in eir individual

matter of dis(which itself is a subj

evidenced by the suits

directors) and nowhere is

a par$r to the said transac

by the moters/

e Respondent pany

,A'W TS A ,ARATE

tTs

Promoters/ Directors of t

on the letter head of the

The Letter dated OI.O2.

Pantulu and Mr. C

Respondent Company's let

a case of the promoters /

personal liability on the

However, it is a well se

19855 of 2017) (Refer

and distinct from its sh

High Court of Delhi in

Smt. Uma Bhasln&Ors.

(at Para 11) has held that

Respondent PANY),

dent C , t o

No. 2 in. The

uestion

s of the

pacity

t€, as

17 issued by

dra Sekhar

r .  P.C.

n the

best be

mpany.

t the

head could a

directors fastenng their

Respondent

tled principle

Company is a juridical en ity having sepa te legal

moters,eXistence from its

directors. In this connec

olders,

, the Respon t relies

on (i) a decision of Divisi Bench of the Hon'ble

Madras High Court in th The Power

& Ors.Limited vs. Trimex Pvt. L

(OSA Nos. 319 to 321 of 17 & CMP Nos. 9853 to

as been

held that the CompanY is

9) wherein it

juridical entity

lders; (ii) Th Hon'ble

ukesh Hans . Vs.

IMANU/DEl2L lzoLol
company is a separate
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juristic entity which acts through its

Directors, and an indivi I director

behalf of the company, unl he is so

act by a special resolution passed by

unless the Articles of

Therefore, dny acts of the

directors, etc. of the C

Company unless specific

obtained by such rs, share

directors to act on behalf of Company.

2 . The Respondent C is a Publi

Company, having about 2 ,000 sharehold

contended that where a

Petitioners and the ters of a Publi

Company, the Company ot be held lia

Promotersdebt, even if the

acknowledgement on letter head

providedCompany. The safi

shareholders of a company nder Section 1

Companies Act, 2013, ibits a public

from giving guarantee or ing security

of the Directors for any loa taken by the D

hout admittingthe company. Assuming

Directors of the Respond t Company i

aforementioned letter da QI.02.2017

Petitioner No. 2, on the head of the

the same would at best mount to a

guarantee by the ComPan in connection

the Company,loan taken by the director

by virtue of

. The relevant

Section 185 of the ComPan

herein below:

iation so

moters,

thorizations h

a transaction is prohibited

of the Companies Act, 201

s Act,  2013 is ted

HDB/2017
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act

au

the

olders,

cannot the

e been

ers or

Listed

. l t i s

the

Listed

for the

an

the

the

of the

pany

n behalf

r o f

the

ued the

to the

PANY,

rity or

irh the

such

185

rtion of

of

on

t0

lgn

of

to
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prouided in this Act, no
indirectlg, aduance anacompanA shall, directlg or

loan, including aftA loan re. ted bg a book debt,
to any of its directors or to g other person in whom
the director is interested tee or

roulde secun
loqn taken him or
(Emphasis Supplied)

In support of this contenti n, reference is made to

the following decisions: (i) e Hon'ble Bombay High

guarantee given by the co in contravention to

Court in Niulab Equipmen

Comp Cas 3751 (at paras

provisions of Section 295

(corresponding provision o

and Others vs. M

Co. P. Ltd. [(2oo9l 1s2

16, 17) has held that a

f Companies Act, 1956

Sec. 185 of Companies

Ked.ar Nath Khetan&

(at paras 16, 19, 20,

Act, 2013) is void. (ii) The 'ble Supreme Court in

Mannalal Ketan & Ors. V
, "a;Ors. lll-977l 2 scc 424

21)has held that a con t which involves in its

fulfilment the doing of an t prohibited by a statute

Madras High Court inis void; (iii) the Hon'ble

Medchl Chemicals and maceuticals Pvt. Ltd.

and Metals Trading

Corporation Ltd. ll2002l LO8 Comp Cas 241 (at

meaning of the termPara 19) has referred

"security" as anything that makes the money more

ore readily recoverable.assured in its payment or

BOARD N

BEHALF THD

,AIIY,

PERMISSIBLE :

Y



3 .

4 .

The Hon'ble Madras

Venkataswamy vs. Chi

[AIR L934 Mad 5791 at

person dealing with a co

have read the Companies

Association of the compan

thus to have had cons

contents. As stated herein

CP([B) No.2 1 s/ 07 / HDB/ 20 1 7

igh Court in Kotla

Ramamurthy & Ors.

5 has held that a

26

pany must be taken to

Act and the Articles of

he is dealing with, and

tive notice of their

prohibited by Section 185

bove, the transaction is

of the Companies Act,

2OI3. Further, the Articl

Respondent Company at

states that the CompanY

of Association of the

Article I22 specifically

way of a resolution pas

n make loans only by

at the meeting of the

such Board Resolution,Board. In the absence of a

it is submitted that the spondent Company was

never authorized to take lo

on behalf of its directors to

s or provide guarantee

e Petitioners herein.

PROHIBITE

COMPA

ASSOCIATION OF THE

The Petitioners cannot the defense of doctrine

of indoor management, s the entire transaction

is prohibited by law. decision relied by the

Bombay High Court inPetitioners, of the Hon'b

NiradAmilal Mehta vs. nelec Limited &Ors.

[2OO8 SCC OnlineBom 4251 has, at Para 12,

expressly laid a clear

rovision of the doc

t apply, and that in the

statutory Provision, theevent of a breach of

consequences ofbreach ld follow and it would be



ftffiA
tuffi
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no defence to hold that person dealing ith the

ARE FOR TTIE

5 . The Petitioners are mislead this Hon'ble ibunal

company, was entitled to

requirements are complied

by pointing out to paymen

Petitioners to the Respon

that all tutory

that were by the

in fact

in. The

servlces

ent and

tek Ltd.

is also

2 and2 7 . t 2 . 2 0

and 12 of the set

,^N:.

ent, which wa

payments towards softw consultancy

provided in the year 2012, by the Res

Respondent's related enti Cybermate In

Inc., to the Petitioners

backed by invoices

01.06.2012 at  Page Nos.

filed along with the Re ndent's Coun . The

Foreign Inward Remittance Certificates at s 1 0

and 11 of the typed ith the

Respondent's Counter rpose of

remittance as Software sultancy servi s. The

Petitioners are misleading

linking the payments

is Hon'ble Tri unal by

made in re of

transactions which are y complete, a Loan

Agreement executed on 31. .2013 by the of

the Respondent CompanY i his individual pacity,

. I t i sfor payments to be recei in the fu

claims oftherefore submitted that

against the ResPondent

filed along

y states the

titioners

mpany ls wl

basis whatsoever and is lia Ie to be dismi

t any



9 .

1 0 .
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THE A,P.

6. Without prejudice to an ing stated herein above,

the Respondent submits t t the entire transaction

of the A.P. (Telanganais prohibited by Section 2-

Area) Money - Lenders Ac , 1349 F, which states

itizen of India within thethat a person who is not a

meaning of the Citizenship ct, 1955 shall not carry

on the business of moneY ding. Since Petitioner

No. 1 is a company inco ted outside India, and

the Petitioner No. 2 is n an Indian citizen, it is
: i : i r

submitted that the

The present Company Petiti

provisions of Section 7 of IBC

loan given by the

n is fiied under the

Petitioners to the ResPo dent herein, would be

prohibited by virtue of A.P. (Telangana Area)

Money - Lenders Act, 1349

It therefore urges the Tri

dismissing the petition and

nal to pass an order

thereby render justice.

r initiating CIRP in the

matter of Cybermate Infoteck ited under IBC, 2016.

As per Section 6 of IBC, a Fina ial Creditor can initiate

Debtor, who committedCIRP in respect of the CorPora

a default. Section 7(1) (2) deal with the ingredients for

s with issue of admittinginitiating CIRP. Section 7(5) d

the case or rejecting the same.

As per above provisions, the i ue to be considered for

instant Petition is fiied

provision and whether
initiation of CIRP is whether th

in compliance with the a

default has occurred and ere is no disciplinary

proceedings against the Pro IRP etc.

As stated supra, the imPugn ac ion arises out of the loan1 1 .

agreement executed bY and ween Wincere Solutions



Private Limited (Lender/ Financ

Pantulu, (Borrower) on 31.08.

to 44ll. In this agreement, it is

Promoter of Cybermate Infote

incorporated under the Compa

registered office at 1 1, Sri

Secunderabad- 500015, A

("Company") and engaged

developing web application,

ware components. The B

Lender for a loan of Rs. 44,400

for the business of the Com

working capital requirements

loan availed by the Borrower

Travancore, Kukatpally Branch,

KPR Complex, Road No.l K

Hvderabad- 500072. A.P.

As the Security for the loan, t

mortgage the immovable prope

bearing number 8-2-2931 821

Sy.No. 125 & 126, situated at

Building Society, Yousu

Pradesh (Security Asset-l)

Padmavathammai.e Plot No. 7

Survev No. 557 at Kavali Town

Pradesh (Security Asset 2l

ownership documents of the

Lender. Parties acknowledge

was mortgaged with the State

a term loan secured bY the

proceeds of the PrinciPal Amou

Borrower to rePaY the said loan and get the mortgage on

in

wi
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I Creditor) and Mr. P.C.

13 (Annexure E page 30

tated that borrower is a

Limited, a Company

ies Act, 1956, having its

i Colony, Karkhana,

hra Pradesh, India

e business of inter-alia

less applications, middle

had approached the

00 ("Principal Amount")

ny including inter-alia

repayment of a term

rom the State Bank of

MIG 155, Ground Gloor,

B Colony, Kukatpally,

Borrower has agreed to

situated at (a) Housing

1213, Plot  No. 2I3 in

tjaya Co-operative House

, Hyderabad Andhra

and (b) Smt P.

,  8 0 ,  8 1 ,  8 2  &  8 3  i n

Nellore District, Andhra

tendering the original

said properties to the

the Security Asset- 1

nk of Travancore against

mpany, and part of the

t have been used bY the



1 2 .

security Asset -t Released. The

have separately documented the

Subsequently, there is a settlt

07.09.2016 by and between V

Limited (Lender / Financial crec

Kansara (Financial Creditor-2),'

Pantulu (Borrower and Mr

(Guarantor). In this it clearly

amount of  Rs. 4,4O,OO,O00/-  on

Borrower and at the Borr

instructions to Cvbermate Infote

manner.
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Borrower and the Lender

terms of the mortgage.

ment deed executed on
'incere 

Solutions Private

itor-1 herein), Himanshu

Vincere Inc, and Mr. P.C.

P. Chandra Sekhar,

acknowledged the loan

different occasions to the

f,wer and Guarantor's

k Limited in the following

S .
No.

Date Amount Borrower's Name

0 1 . 06.06.2012 Rs. 84,00,000/ Cybermatelnfotek
Limited

02. 26.r2.2012 Rs. 55,00,000/ Cybermatelnfotek
Limited

03. 3r.r2.2012 Rs. 55,00 ,OOO / Cybermatelnfotek
limited

04. 3 1 . 0 8 . 2 0 1 3 Rs .  1 ,10 ,00 ,000 Mr. P.C. Panthulu

05 . 0s.09 .2013Rs.  1 ,  10,00,000 Mr. P.C. Panthulu

06. 2Q.r2 .2013Rs. 30,00,000/ . Mr. P.C. Panthulu

The Borrower also issued ch

Lenders towards discharge of itr

/ guarantees and Cybermate.

issued to the Lenders got dish

settlement agreement was execu

(a) One of the terms of this agr

to the issue is

"The Borrower and (

acknowledge that the Br

are Jointly and severall

amounts borrowed bY

ques in favour of the

liability of the borrower

However, the cheques

noured. Therefore, the

ed: -

ement, which is relevant

uarantor agree and

rrower and Guarantor

' liable to repay the

the Borrower and



Cybermate which after

interest and penalties

agreed at Rs. 7,37,OO,OOO

Thirty Seven Lakhs only)

Loan Amount shall be

and/or the Guarantor o

Olstr 2OL6, in the

Without prejudice to

Cybermate as the

of the Lender, Himansh

Inc to recover such amo

the extent of the

Borrower and the

severally liable to make

this Settlement Deed,

extended to Cybermate

Guarantor agree and

amount set out herein

and settled, and neither

Guarantor shall raise

amount agreed herein.

(b) It is not in dispute that

Managing Director and Sh

Shri P.C. Panthulu, is the

joint letter dated OI.O2.2O

head of Respondent (CY

Himanshu Kansara. And

and P.C.Sekhar is now

petition by raising frivolous

Shri P.C. Panthulu is also

the four first Directo

Company.

''.:'

1 \

" i ;

a l , t

(c)
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king into account the

been settled and

- (Rupees Seven Crores

l"Loan Amount"f. The

by the Borrower

or before December

set out herein.

the obligations of

borrower and the right

Kansara and Wincere

from Cybermate to

extended to it, the

shall be jointly and

payments due under

including the loans

The Borrower and

knowledge that the

been mutually agreed

the Borrower, nor the

y objection to the

P.C. Panthulu is the

Chandra Sekhar, S/o

irector, who have issued

7 on the Company letter

te Infotek Limited) to

are father and sonth

opposing the Company

and un-tenable grounds.

a subscriber and one of

of  Respondent No.1



13. Cvbermate Infotek Ltd Inc and

one at the same and Cvberma

operating in USA hence INC

Directors of both the Companie

It is not in dispute that a sum

paid on 12.06.2012 and $ 100

another $100,000 on 3I . I2.

Debtor. It is also not in dispute

Borrower is promoter and

Cvbermate Infotek Limited and

Financial Creditors clearlv e

question were extended to the

14. On perusal of Complaint (OS

that suit in question relates to

between Shri P.C. Panthulu an

respect of mortgage and an

No.505/2017 is for cancellation

of Title Deeds on the file of XI

City Civil Court, Hyderabad. B

be pending in the respective

judgment in Mobilix Innovatio

SCC online 754lrrelates Primaril

the Act and not in resPect of

which the present CP is filed.

Judgment, the Hon'ble SuPre

is said to exist so long as

payment between the Parties t

definition contained in Section

the contention of the ResPonde

basing on the suit is without

have nothing to do with the P

are initiated under the Provi

supra.
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bermate Infotek Ltd are

Infotek Limited is also

s added and Board of

are one and the same.

US $ 150,000.00 was

O0O on 26 .12 .2012 and

OI2 to the Corporate

that Shri P.C. Panthulu,

Managing Director of

documents filed bv the

blishes that loans in

rporate Debtor.

o.2OI l2OI7) ,  i t  is  c lear

the perpetual injunction

Himanshu Kansara in

ther suit bearing OS

of Reg. of Memorandum

Additional Chief Judge,

the suits are stated to

ourts. The Apex Court

Private Limited (2017

to Section 9 (5) (2) (d) of

tion 7 of IBC, under

ver, at para 57 of the

Court held that disPute

is a real dispute as to

t fall within the inclusive

(6) of the Act. Therefore,

t that there is a disPute

y basis. Pending of suits

sent proceedings, which

ns of IBC as detailed
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15. The other main contentions

that there is no privity of con

and Respondent; Mr. P.C. Pan

the Respondent Company;

responsible of for the acts of i

tenable and hereby rejected. It

that the Counter is filed by Shri

Shri P.C. Panthulu, who is ad

taken by the Company. It is

P.C. Panthulu, is the Managing

Debtor. As stated supra, the

extended by the Financial Cred

the Respondent Company and

Panthulu) had admittedly exec

on behalf of the Company.

Shri P.C. Panthulu is not onlY

Respondent Company and

taken for the affairs of the Com

stated supra. As stated su

iesued cheque No.557093

Induslnd Bank, Karkhana for a

towards repayment of debt w

loan admittedly was not Paid

held that the Petitioner has

defaulted amount is Rs. 3,87,

as stated supra , 
'- stands

far. The other contention

admitting the debt on behalf

one is not accePtable

Moreover, the said letter has

entire gamut of the case

there is a debt and

and

CP(IB) No.21

sed by the

between the

ulu is not inc

d Company

MD etc, are

s also to be

P. Chandra Se

tedly a party to

not in dispute

irector of the

loan in quest

to repay

the Borrower (

ted the loan

is no iota of

Managing Di

question

y to clear

Respondent

20.o3.20t7

of Rs. 3,87,

h were dishon

far. Therefore,

tablished

,000/- and the

t letter

the Company

it is hereby

be read in

in isolation.

as defineddefault the

and

HDB/2017
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dent

itioner

not

rt all

here

,  s /o
e loan

Shri

was

loan of

i  P.c.

t

bt that

of

also

loan as

also

wn on

,000/-

and

is to be

that

cheques

paid so

r . 2 . t 7

s forged

rejected.

light of

refore,
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16.

provisions of Section 7 of IBC

to be admitted.

The present Company Petition i

IBC, 2016 to initiate CIRP agai

the main ingredients of this

admission of the case are as fi

(a) Default has occurred and

section (2) is complete,

proceedings pending agains

professional, it ffiay,

application; or

(b) Default has

sub-section

proceeding

not occurred

(2) is incomp

is pending

resolution profession, it

application.

7(1) The Financial Creditor ei

other financial creditors may

initiating CIRP against a C

Adjudicating Authority when a d

7(2) The financial creditor

under sub-section (1) in such

accompanied with such fee as

7(3) The financial creditor s

furnish-

(a) Record of default

utility or such other record

may be specified;

filed under

st the

order

the appli

against the

, by order,

rate Debtor

form and

or evidence of ult as

CP([B)No.215/

thus the case i

HDB/2017

34

eligible

7 o f

ts and

ion. for the pose of

application sub-

there is no di iplinary

the proposed lution

such

te or any di

r by itself or jo

file an appli

tly

ion

with

for

the

ult as occ

make an a

be prescribed

along with a

with the i tion



The name of the resolution

act as an interim resolution

The Petition can be admitted if

is satisfied that there is an exi

has occurred, petition filed is

disciplinary proceedings

IRP.

In the instant case, as stated

in prescribed form and IRP (

Narasimha, Advocate & Insolve

suggested and total amount

Rs.3,87,00,000/-  as on 20,

disciplinary proceedings stated

proposed IRP. As per Section 3(

payment of debt when whole or

the amount of debt has become

not repaid by the debtor or the

case may be; "debt" has been

(11) means a liability or obliga

which is due from any person

debt and operational debt.

19. As per Section 3 (L2l default m

when whole or any part or in

debt has become due and is

the Corporate Debtor, as

parameters and scope of adj

the provisions of IBC, 2QI6 are

view of various judgments

Supreme Court and Hon'ble

Mobilox Innovations Private

Private Limited etc.

(b)

1 7 .

1 8 .

professional pro

professional;

Adjudicating

mplete and

against the

pra, the

Professional)

i m t o b e i n d

.2AL7. There

be pending

2) "default"

y part or i

due and pay

rporate De

fined under

in respect

n$ non-paymen

rnent of the

repaid by the

case may

tion in cases

no longer res i

N T as quoted sc
ted Vs. Kirusa

pra. Yiz

CP(LB)No.215/0HDB/2017
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thority

of debt and default

ls no

is filed

ly Dr. K. hmi

s also

It is

are no

the

s non-

nt of

and is

, as the

ion 3

a claim

includes a

of debt

t o f

btor or

. The

under

by the

tegra in

Honble



20. In view of the above facts and ci

am satisfied that instant case/

in accordance with law, duly

extant provisions and there

default in question, as elabor

The IRP suggested is prima faci

basing on the documents filed i

stated not undergoing any disci

his declaration. Therefore, it

instant company petition duly i

of Corporate Debtor.

By invoking powers confe

Authority, under Section 7(5) of

Petition bearing CP (lB) No. 21

admitted with following

extant provisions of Bankruptcy

Hereby appointed Dr.

Advocate & lnsolvency

20 I L3, Saleem N

Office/Revenue Bhavan,

500036 (Certificate No.

2016-17 l lO214) ,  as In ter i

by exercising powers under

Hereby declared the

prohibiting the following

(il The institution of s

pending suits or

Corporate Debtor i

judgment, decree or

Tribunal, arbitration

linary

2 L .

(a)

rr*

(b)

el or other au

CP(IB)No.215/

tances of

mpany Petitio

complying with

admittedly

in the preced

eligible to be

the case and

HDB/2Q17
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case, I

is filed

all the

bt and

paras .

inted

is also

as per

fit case to mit the

respectitiating CIRP

on this Adj dicating

tial orders u the

, 2 0 1 6 .

Lakshmi

bssional, H.No 16-  I  1 -

ahsildaropp.

p€t, Hyde abad

I /rPA-001/rP- ro7 I
Resolution Pro ssional,

section 16 of I , 2 Q 1 6 .

wing Mora

llls: -

m b y

its or contin

IBC, 2016, the

lT |HDBl2OrT

execu

r ln any co

mpany

hereby

t

n o f

the

any

law,

ty:

of

of
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(ii) Transferring,

disposing of by

assets or any

therein;

legal

(iii) Any action to forecl

security interest

Debtor in respect of i

action under Securiti

of Financial Assets a

interest Act,2OQ2 (54

The recovery of any

lessor where such p

possession of the cor

(v) Direct to cause a pub

initiation of Corpo

Process immediately

section 15 (1) and

Bankruptcy Code, 201

(designated website

Bankruptcy Board

rrBr/rPlPUBLTC ANN/

and email to p

addition to other

immediately and call

as per Section 15

Regulation 6 of the In

Board of India (lnso

for Corporate Persons)

Company is also di

their Official website.

Directed the Interim

constitute a Commi

(iv)

(ui)

collation of all clai s received the

encum nng'

the C te

t o r

, recover or

property incl

tion and Reco

Enforcement of

2OO2);

Debtor;

annou

(21 of

ed modes of pu

the IBC

lvency and Ba

ncy Resolution

Regulations,

ution

CP(IB)No.21s/o HDB/2017
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aliena ng or

Debtor y of its

beneficial interest

any

by the C te

any

tion

curity

rty by an r o r

rty is occupied by or in

t of the

Insolvency R ution

as prescribed under

and

and on www.ib .gov.m

andof Insolven

India, circula vide

1 dated 01. .2O17)

.ann@ibbi.gov.i ln

submission

lication

claims

with

to publish the

kruptcy

Process

16. The

same in

to

of Credi , after



(vii)
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Corporate Debtor and

position of Corporate

of IBC. The First

creditors, shall be he

constitution of commit

decision has to be

Tribunal as per Section

Direct the personnel

Limited, its promote

associated with the

Cybermate Infotek

cooperate with Interim

to provide access to

management of the

Direct the Interim
i

[v114

strictly adhere to all

Insolvency and Ban

Insolvency and

(Insolvency Resolution

Persons) Regulations,

progress report of

Tribunal by way of

time lines as prescri

be strictly adhered to.

(ix) Post the case on lst M

\rrtHEEg,
togrl0ourt Offlccrf
Tribunal, HYderfud Eerch

CP(IB) No.215/ HDB/2017
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termination of cial

btor, as per ion 21

ng of the

within 7 day

of creditors their

communicated

22 of the IBC.

to the

M/s Cybe Infotek

personor any other

management M / s

mited to assi t and

Resolution sional

ments and s and

of the Com

ution Profe to

the

ptcy Code, 2

ptcy Board

Process for

2QI6 ,  and

rporate

ll file

promptly this

to seeaffidavits so

under the should

of IRP.

t provision

ittee of

of the

of

6 and

India
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